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Transforming Physicians into Business Savvy
Entrepreneurs: Patient Surcharges Charge onto
the Scene of Physician Reimbursement
I. THE PROBLEM
The physicians are the naturalattorneys of the poor
and the social problems should largely be solved by them.
Rudolf Virchow (1821-1902), German pathologist
The United States has been -- and is currently -- experiencing a
health care problem not completely solvable by today's physicians.
Specifically, the medical profession is undergoing a radical transformation, which, unfortunately, lacks any semblance of evolution.
This transformation is evidenced by increased trends in jury
awards, increased costs to physicians, and decreased patient access to care. Collectively, this ongoing transformation can be referred to as the Medical Liability Crisis (hereinafter "the Liability
Crisis"). Physicians left in the wake of this unruly and nondiscriminatory wave of liability historically have looked to the legislature to solve problems related to payment and professional costs.
Lately, however, some physicians have initiated action on their
own behalf, in order to maintain economic viability in their respective practices. Most notably, these affirmative actions have been
evidenced in patient surcharges (hereinafter "Surcharges"), which
can cover a wide range of non-medical costs incurred by a physician's practice. Other professionals, including attorneys, have always defrayed non-legal costs by charging clients for the total service rendered, and now physicians, under pressure to act as entrepreneurs, are legitimately attempting the same.
In an attempt to elevate the inherent necessity of Surcharges,
this paper will discuss the general implications surrounding this
short-term cost solution, including the legal, ethical, and logistical
problems associated with Surcharges. In order to fully appreciate
the complexity and extent of this issue, a brief overview of the Liability Crisis is first required.
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II. THE LIABILITY CRISIS
A doctor is a man licensed to make grave mistakes.
- Leonard Louis Levinson
The Liability Crisis has become so pervasive in the United
States that the American Medical Association (AMA) has already
identified twenty states, including Pennsylvania, that are currently in the grips of this dilemma.1 In contrast, the AMA has
only designated six states as stable, namely California, Colorado,
New Mexico, Louisiana, Wisconsin, and Indiana.2
In the aggregate, regardless of the state in which a physician
practices, the median medical liability award has almost doubled
from 1997 to 2003, increasing from $157,000 to $300,000. 3 Despite
that massive increase, approximately "seventy percent of medical
liability claims in 2003 were closed without payment to the plaintiff.'" Beyond non-payout scenarios, plaintiffs lost the majority of
the cases that went to trial, and out of the 5.8 percent of claims
that went to jury verdict, the defendant prevailed approximately
eighty-six percent of the time.5 These statistics seemingly favor
the physicians; however, physicians who win at trial still have legal fees that have increased an average of $91,803 per successful
claim.6 For the physicians who lose at trial, the severity of very
large awards has also increased over the past few years. For example, from 1996 to 1998, thirty-seven percent of all verdicts that
specified damages assessed awards of $1 million or greater, and
from 2001 to 2002, fifty-two percent of all awards were for $1 mil-

l. AM. MED. ASS'N, MEDICAL LIABILITY REFORM - NOW!, A COMPENDIUM OF FACTS
SUPPORTING MEDICAL LIABILITY REFORM AND DEBUNKING ARGUMENTS AGAINST REFORM
[hereinafter REFORM Now!] at 9 (December 2004). States that are suffering the Liability
Crisis include: Arkansas, Connecticut, Florida, Georgia, Illinois, Kentucky, Massachusetts,
Mississippi, Missouri, New Jersey, New York, North Carolina, Ohio, Oregon, Pennsylvania,
Texas, Washington, Nevada, West Virginia, and Wyoming. Id.
2. Id. (citing AM. MED. ASS'N, AM.'s MED. LIABILITY CRISIS: A NATL VIEW, available at
http://www.ama-assn.orglamal/pub/upload/mm-l1mediab_19stat.pdf.).
3. See REFORM Now! at 3 (citing PHYSICIAN INSURERS ASS'N OF AM., PLAA CLAIM
TREND ANALYSIS: 2003 ed. exhibit 6a-2 (2004)).
4. See REFORM NOW! at 3 (citing PHYSICIAN INSURERS ASS'N OF AM., PIAA CLAIM
TREND ANALYSIS: 2003 ed. exhibit 1-2 (2004)).
5. See REFORM Now! at 3 (citing PHYSICIAN INSURERS ASS'N OF AM., PIAA CLAIM
TREND ANALYSIS: 2003 ed. exhibit 1, 6a (2004))at exhibit 6a.
6. Lori A. Bartholomew, Remarks to the Am. Coll. of Radiology (May 13, 2003). In
cases where the claim was dropped or dismissed, a physician's legal fees have averaged
approximately $16,160 Id.
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lion or greater. 7 Admittedly, taken alone, these statistics may invoke little or no sympathy, except among physicians themselves.
However, these drastic increases in payouts have forced physicians to reallocate much of their focus from the patient-care portion of their practices, in order to develop the businessproductivity portion. Ultimately, this shift is evidenced in loss of
access to physicians, as well as decreases in the overall quality of
care.
Physicians in, or entering into, high-risk specialties are leaving
high-risk states in order to minimize their guaranteed insurance
premium payouts, as well as their potential liability payouts. In
fact, in 2003, sixty-two percent of medical residents reported that
liability issues were their top concern in 2003.8 Due to the career
paths chosen by residents, many high-risk areas are becoming less
popular despite high levels of projected compensation. For example, forty-five percent of hospitals reported that the Liability Crisis has resulted in the loss of physicians and has caused reduced
coverage in various departments, including emergency departments.9 Ultimately, blockages in care create gaps in physician
coverage that inevitably increase the costs realized by physicians
and patients.
As set forth by the U.S. Department of Health and Human Services, medical liability adds billions to the cost of health care each
year, which can translate into higher health insurance premiums
and higher medical costs for all Americans. ° According to the Department of Health and Human Services, which based its' findings
on the Medical Liability Monitor (MLM), an independent reporting service, the Liability Crisis is worsening. Specifically, the federal government reported that:
7. JURY VERDICT RESEARCH, CURRENT AWARD TRENDS IN PERSONAL INJURY: Title 18,
43 (43rd ed. 2004). From 2001-2002, 25% of all awards exceed $3.5 million. Id.
8. MERITT, HAWKINS & ASSOC., SUMMARY REPORT: 2003 SURVEY OF FINAL YEAR MED.
RESIDENTS at 5 (2003). 39% of residents in 2003 said that the medical liability environment was a factor in their decision about a state in which they would like to complete residency training, and 61% of medical students reported that they are extremely concerned
that the current medical liability environment is decreasing physicians' ability to provide
quality medical care. See REFORM Now! supra note 1 at 5 (citing DIv. OF MKT. RESEARCH &
ANALYSIS, AM. MED. ASS'N, AMA SURVEY: MED. STUDENTS' OPINIONS OF THE CURRENT MED.

LIABILITY ENV'T (2003), available at http-//www.ama-assn.orglamal/pub/upload/mm/31/msmlrhighlights.pdf.
9. AM. HOSP. ASS'N., PROF'L LIABILITY INS: A GROWING CRISIS at 2 (2003).
10. OFFICE OF THE ASSISTANT SECY FOR PLANNING AND EVALUATION, U.S. DEP'T OF
HEALTH AND HUMAN SERVS., ADDRESSING THE NEW HEALTH CARE CRISIS: REFORMING THE
MEDICAL LITIGATION SYSTEM TO IMPROVE THE QUALITY OF HEALTH CARE at 11 (2003) [here-

inafter "ADDRESSING THE NEW HEALTH CARE CRISIS"].
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The [excessive] cost[s] of the... litigation system are reflected
in the rapid increases in the cost of liability insurance coverage. Premiums are spiking across all specialties in 2002.
When viewed alongside previous double-digit increases in
2000 and 2001, the new information further demonstrates
that the litigation system is threatening health care quality
for all Americans as well as raising the costs of health care for
all Americans. 1
In 2003, the Department of Health and Human Services updated its earlier findings, and reported that reasonable limits on
non-economic damages would reduce the amount of taxpayers'
money that the federal government spends by approximately
$50.6 billion per year. 2
The fire behind the upward trend in health care related costs is
further fueled by defensive medical practices, which include tests
and treatments that are utilized to avoid lawsuits. 3 The defensive
practices are estimated to cost $70 to $126 billion per year,'4 and
they can include: overzealous referrals to emergency departments;
safety net hospitals and academic health centers; the practice of
specialists declining to take call in the emergency departments;
and the practice of specialists declining elective referrals from
emergency departments.15
In the aggregate, physicians and patients are negatively affected by the current Liability Crisis, and the aforementioned statistics do paint an unfavorable landscape in which current and
prospective physicians practice. Fortunately, attempts are being
made to dilute the potency of the Liability Crisis through direct
reforms, including caps on non-economic damages. Caps on liability have reduced the likelihood that a physician will be sued by
over two percent, and in direct reform states, physician insurance

11.

OFFICE OF THE ASSISTANT SECY FOR PLANNING AND EVALUATION, U.S. DEPT OF

HEALTH AND HUMAN SERVS., UPDATE ON THE MEDICAL LITIGATION CRISIS: NOT THE RESULT
OF THE "INSURANCE CYCLE" (2002).

12. See ADDRESSING THE NEW HEALTH CARE CRISIS, supra note 10, at 11.
13. See REFORM-Now! supra note 1, at 7.
14. See ADDRESSING THE NEW HEALTH CARE CRISIS, supra note 10, at 11.
15. ROBERT BERENSON ET AL., CTR. FOR STUDYING HEALTH SYS. CHANGE., Medical
MalpracticeLiability CrisisMeets Markets: Stress in Unexpected Places (2003), available at
http://www.hschange.org/CONTENT/605/?words=malpractice.
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premiums have declined approximately 8.4 percent within three
years of the reform.'"
In 2003, the Agency for Healthcare Research and Quality
(AHRQ) studied the distribution of physicians across states with
and without caps on non-economic damages since 1970."7 The
AHRQ concluded that during the thirty year interval between
1970 and 2000, states with damage caps averaged twelve percent
18
more physicians per capita than states without damage caps.
Thus far, twenty-two states have enacted a cap on non-economic
damages, while six states have a cap on total damages.'"
The American Bar Association (hereinafter "the ABA"), seems to
frame the issue of the Liability Crisis in a different light. Specifically, as the medical community releases arguments in the form of
reports and surveys supporting its contention that physicians are
leaving the high-risk states, various trial lawyers associations simultaneously show a surplus of physicians in the same high-risk
states, with the potential for growth." On December 8, 2004, the
Wall Street Journal added some support to the ABA's position by
reporting that most large judgments are reduced before a single
dollar is paid out, and that malpractice costs only constitute two
percent of all health care spending.2 ' John M. Gallagher, current
President of the Pennsylvania Trial Lawyers Association, further
opines that medical inflation has averaged between eight and ten
percent annually for about a decade, and that, as a result, trial
lawyers should not be blamed for the current state of the medical
profession.
Ultimately, due to the obvious impasse between physicians and
attorneys, reforms in the medical profession could be stymied in

16. Daniel P. Kessler & Mark B. McClellan, The Effects of Malpractice Pressure and
Liability Reforms on Physicians'Perceptionsof Medical Care, 60 LAW & CONTEMP. PROBS.,
81-106 (1997).
17. See generally, FRED HELLINGER & WILLIAM ENCINOSA, U.S. DEPT'S OF HEALTH AND
HUMAN SERVS., THE IMPACT OF STATE LAW LIMITING MALPRACTICE AWARDS ON THE
GEOGRAPHIC DISTRIBUTION OF PHYSICIANS (2003).
18. Id at 1.
19. See REFORM-NOw! supra note 1 at 24. States with a cap on non-economic damages
include Alaska, California, Colorado, Florida, Hawaii, Idaho, Kansas, Maryland, Massachusetts, Michigan, Mississippi, Missouri, Montana, Nevada, North Dakota, Ohio, Oklahoma, South Dakota, Texas, Utah, West Virginia, and Wisconsin. Id. States with a cap on
total damages include Colorado, Indiana, Louisiana, Nebraska, New Mexico, and Virginia.
Id.
20. Christopher Guadagnino, Physician Shortage in Pennsylvania (2003), available at
http://www.physiciansnews.com/cover/803.html.
21. Smith, Medical MalpracticePayouts, WALL ST. J. December 8,2004.
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perpetuity. Fortunately, physicians are beginning to take a proactive position, which is being manifested in Surcharges.

III. SURCHARGES
A fashionablesurgeon, like a pelican, can
be recognized by the size of his bill.
- J. Chalmers Da Costa
Unfortunately, due to the slow legislative process, the progress
and relief associated with caps on liability can take time. During
this time, the Liability Crisis continues to mount, and physicians
are being forced to test their economic creativity, in order to take
advantage of the available short-term relief. One way to create
short-term relief is to have patients realize certain liability and
administrative Surcharges, which are designated to defray specific
non-medical costs, including physician liability insurance or administrative expenditures.22 In theory, a physician's detailed explanation of the Surcharges may help patients better understand
the current Liability Crisis, and the connection between costs associated with litigation and the rising costs of health care. 3 This
may seem like a lofty goal; however, when the Liability Crisis affects patients' bottom lines, their voices will undoubtedly be
raised. Initially, it is probable that those voices will be raised in
anger; ultimately, however, when paired with the voice of the physician, positive changes in Liability Crisis can be made.
Early Examples of Liability Surcharges

A.

The topic of Surcharges has only begun to surface in most
states, and even the governing authorities in medicine, including
the AMA, have no policy directed specifically at Surcharges.2 4 In
September 2004, a practice of 150 obstetrician-gynecologists in
Connecticut explored this seemingly uninhibited cost-solution by

22.

AM. MED. ASS'N., REPORT OF THE BOARD OF TRUSTEES, LIABILITY SURCHARGES IN

PHYSICIAN OFFICES, at 1 in. 15-19 (2004), available at httpJ/search.Ama-assn.orgSearch/
query. html? charset=iso-8859-1&ht=O&qt=patient+surcharge. [hereinafter REPORT].
23. Id. at 2 In. 47-49.
24. Id. at 1 In. 23.
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attempting to charge an additional $500 per pregnancy. 5 The
Surcharge, an answer to Connecticut's ongoing medical liability
problem, was supposed to help cover the practice's rising liability
premiums. In 2002, the Connecticut practice was paying approximately $250 in insurance premiums per pregnancy. Currently, due to Connecticut's failed tort reform, the practice pays
about $1,000 per pregnancy. 2' The Connecticut group's Surcharge
structure comes at a time when other physicians are turning to or
considering extra fees to pay for the cost of practicing medicine.
For example, some practices currently charge patients administrative fees for tasks such as solving insurance problems, transferring records, giving advice by phone or e-mail, and filling out
forms.2 7 Allen Dennison, M.D., an internist in Barrington, Rhode
Island, employs the following administrative fees: (1) giving telephone advice, $2 per minute when insurance allows; (2) completing insurance forms, 25 cents per page with a $15 minimum; (3)
completing short forms such as a job application $5; (4) sending
medical records to other doctors $10; (5) giving patients a copy of
their records, $10; and (6) consulting with patients' families, $15
to $50 depending on the length of the meeting.8 Surcharge structure can take on various forms depending upon the nature of a
physician's practice; however, the substance of the fees, according
to the AMA and common sense, must be governed by fairness and
reasonableness.
B.

GuidanceProvided by the American Medical Association

The AMA believes that "physicians have the right to establish..
fees at a level [that] they believe fairly reflects the costs of pro29
viding a service and the value of their professional judgment."
The AMA also recommends that each physician consider seven

25. Damon Adams, AmedNews.com, Connecticut Ob-Gyn Group Delivers Surcharge to
Offset
Liability
Pain, June
16,
2004,
available
at
httpJ/www.amaassn.org/amednews/200406/14/ pr1l0614.htm.
26. Id.
27. Id. See also, Robert Kazel, AmedNews.com, Physicians Adding Fees for Services
that Once were Free, March 3, 2003, available at http://www.ama- assn.org/amednews/2003/
03/24/ biU10324.htm. [hereinafter Kazel].
28. See Kazel, supra note 27.
29. See REPORT, supra note 22 at ln. 23-26 (citing.AMERICAN MEDICAL ASSOCIATION
POLICY H-385.989). Two separate policies, each entitled "Payment for Physicians' Services," H-383.990 and H-380.992 support the right of physicians to establish fair and equitable fees. Id. at p. 1 in. 27-28.
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general questions when judging a fee's propriety. The AMA's suggested questions are as follows:
(1) is it excessive, and would a person knowledgeable about
current medical fees have a definite and firm conviction that
the fee is not too much; (2) does the fee fairly reflect the cost
of the service; (3) is the fee on par with similar services performed by other doctors in the same locality; (4) are you showing compassion for the particular patient's ability to pay; (5)
in dealing with third-party payers, can simple administrative
tasks be done for free; (6) are you giving patients enough information about your fees; and (7) are fees discussed with patients in advance. °
Although the mere existence of these broad guidelines supports
a physician's right to charge fair fees, Surcharges create a myriad
of legal obstacles that must be carefully navigated by practicing
physicians.
C.

Legal Ramifications of Liability Surcharges
1.

ContractualRamifications

First, physicians must review the terms of each network service
contract they have entered into with private payers. Contracts
with private payers typically will prevent physicians from charging insured patients for any costs already reimbursed to the physician by the payer.3 Specifically, network service contracts may
specify that all medical liability insurance costs that a physician
incurs be "bundled" in the payment made by the payer for services
rendered. If liability insurance costs are "bundled," they generally
may not be separately billable, which prevents duplicative patient
costs."
Other contractual terms such as "above and beyond"
clauses, which forbid physicians from charging patients fees beyond what the payer agrees to reimburse to the physician, create
the same dilemma.3 State insurance regulations further complicate the use of Surcharges due to contractual provisions that pro-

30. See Kazel, supra note 27.
31. See REPORT, supra note 22, at 2 In. 7-8.
32. Id. at 2 In. 8-11.
33. Id. at 2 In. 13-15.
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tect privately insured enrollees from being billed for sums beyond
34
what the insurance company pays.
Second, physicians must remain cognizant of contractual roadblocks paired with publicly-insured patients. Specifically, "Medicare and Medicaid-participating physicians cannot charge publicly-insured patients for services already reimbursed by Medicare
or Medicaid."3 5 Generally, physicians cannot utilize this balanced
billing technique "because Medicare payment is determined in
part based on the medical liability insurance-related costs physicians pay."6 The Department of Health and Human Services' Office of the Inspector General takes the position that even nonparticipating physicians could be subject to penalties and exclusion for overcharging beneficiaries for covered services.
2.

Statutory Ramifications

In relation to state law, physicians also should remain wary of
unfair trade statutes governing commerce within the state where
they practice. The aforementioned Connecticut-based practice
that attempted to implement a $500 per pregnancy surcharge was
unable to clear this hurdle. Richard Blumenthal, Attorney General of the State of Connecticut, acting on the request of Edwin R.
Rodriguez, Commissioner of Consumer Protection, brought an action against the Connecticut-based medical practice. 8 The action
was brought pursuant to the Connecticut Unfair Trade Practices
Act (CUTPA),39 in an attempt to prohibit physicians from filing
suit against privately and publicly insured patients who failed to
pay the $500 surcharge." According to Blumenthal, federal law
prohibited the medical practice, as a Medicaid provider, from
knowingly pursuing payment for an item or service in excess of
34. Id. at 2 ln. 21-24. These state insurance regulations exclude co-pays and deductibles.
35. See REPORT, supra note 22 at 2 In. 28-29. "When participating providers request
any other payment for covered services from Medicare patients, they are liable for substantial penalties and exclusion from Medicare and other Federal health care programs." Id. at
2 In. 32-33.
36. Id. at 2 In. 35-36.
37. THE DEPARTMENT OF HEALTH AND HUMAN SERVICES, OIG ALERT: OIG ALERTS
PHYSICIANS ABOUT ADDED CHARGES FOR COVERED SERVICES, 2004.
38. State of Connecticut v. Gianetti, Superior Court of Connecticut, Complaint, July 7,
2004.
39. Id. The action was brought pursuant to Chapter 735 of the Connecticut General
Statutes, and, more particularly, CONN. GEN. STAT. §§ 42-110m and 42-110o, for the purpose of seeking appropriate relief for violations of CONN. GEN. STAT. § 42-110b(a). Id.
40. Gianetti, Superior Court of Connecticut, Complaint.
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the amount permitted to be charged by a state agency agreement
or state plan under Title XIX.4' Blumenthal further supported his
argument by citing 42 C.R.R. Section 447.15, which states that "a
state Medicaid agency is required to limit its providers to those
who accept, as payment in full, the amounts paid by the agency
plus any deductible, co-insurance, or co-payment required by the
plan to be paid by the individual." 2 Under CUTPA, "[n]o person
shall engage in unfair methods of competition and unfair or deceptive acts or practices in the conduct of any trade or commerce. '
This general premise was refined in Miller v. Guimareas, when
the court explained that a violation of CUTPA is governed by:
(1) whether the practice, without necessarily having been
previously considered unlawful, offends public policy as it has
been established by statutes, the common law or otherwisewhether, in other words, it is within at least the penumbra of
some common law, statutory or other established concept of
unfairness; (2) whether it is immoral, unethical, oppressive or
unscrupulous; and (3) whether it causes substantial injury to
consumers (or competitors or other businessmen) .... "
In application to the Connecticut practice, Judge Rush held that
the Surcharge constituted an unfair trade practice, which made
the medical practice subject to sanctions.4 5
Most attorneys advise physicians to be cautious in adopting
Surcharges, but say that many commercial contracts contain room
to maneuver if a physician asks patients to pay certain fees rather
than demand that they do so." Jon Younger, a Seattle internist,
introduced access fees by way of inquiry, and was able to reinvest
the funds to improve his overall practice.4" The fee was comprised
of a $20 per month charge per patient. In return, Younger's patients received a newsletter, a lecture series, e-mail access, sameday appointment access, longer appointments, and decreased
waiting times. It is of primary importance for physicians to have a
41. Id. Civil and criminal sanctions may result for violating Title XIX pursuant to 42
U.S.C. § 1320a(a)(2), 1320a-7b(d). Id.
42. Id.
43. Id. (citing 42-110(b)(a)).
44. 78 Conn. App. 760, 775 (2003).
45. Gianetti, Superior Court of Connecticut, Complaint.
46. Ken Terry, Medical Economics, Access Fees: Worth the Risk? What to Charge?,(July
23, 2003), available at http://www.medicaleconomics.com//memaal article/ articleDetail.
jsp?id=108994.
47. Id.
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working knowledge of their contractual provisions with the insurers, and this is largely evidenced in physicians' attempts to be reimbursed for telephone calls and e-mail correspondence. According to Sandy Melzer, chair of the telephone committee of the
American Academy of Pediatrics, "talking with patients on the
phone is real medical work, and it should be reimbursed like face
to face visits [if your contracts specify that the plans will not reimburse you for your time on the phone]." Physicians who provide care via e-mail are also capable of charging for their time. In
application, some practices charge a flat monthly or annual fee,
while others use billing services that charge patients up to $25 per
e-mail. Subsequently, the billing service takes a small portion of
the fee, and then pays the rest to the physician.49 Liza Shiff, a
general practitioner in San Jose California, praises the use of her
practice's use of a billing service due to the reduction of pressure
on her staff. Shiff explained that "the phone doesn't ring as much,
leaving more time for the front staff to do their work and pick up
new-patient phone calls. Meanwhile, the [billing service's] checks
are slowly rolling in, minus the hassle of collections.""
3.

PracticalLegal Implications

In addition to problems with health plans and possible disruptions in the physician-patient relationship, physicians who ask
their patients to pay Surcharges could, ironically, be more vulnerable to lawsuits.5' As summarized by Boston attorney Lawrence
W. Vernaglia, "[i]f patients are paying in for malpractice insurance, might they not feel more entitled to payout," and "[mlight
they not be more apt to make claims, knowing that the claims are
against the physician's policy, which they support, rather than
against the physician himself?" Ultimately, given the high level of
scrutiny that Surcharges must withstand, the AMA repeatedly
has stressed that physicians who are contemplating the use of

48. Id. If the contractual provisions with the insurer do not address the issue of phone
charges, you can negotiate a contractual disallowance that permits you to bill patients. Id.
The patients should sign a form saying that they understand that they are responsible for
phone charges. Id.
49. Id.
50. See Terry, supranote 45.
51. Gail Farfinkel Weiss, Medical Economics, What About a Malpractice Surcharge,
(July 2003), availableat http://www.memag.com/memagarticleDetail.jspid=109006.
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Surcharges should fully assess the potential legal ramifications
with an attorney.52
D.

Ethical Ramifications of Liability Surcharges

Beyond the legal concerns, Liability Surcharges can create numerous ethical issues, including the potential deterioration of the
physician-patient relationship. Numerous books have been written which dissect the physician-patient relationship,5 3 and at its
core, the physician-patient relationship seemingly revolves around
the trust and confidence that a patient finds in a physician. That
trust could be shattered if a patient perceives payment issues, including Surcharges, as the physician's primary concern. Furthermore, some patients may express concerns that if they do not
contribute to a voluntary Surcharge, they will be treated with less
care. Clarence H. Braddock III, internist and faculty member of
the Stanford University Medical School's Center for Biomedical
Ethics in California, noted,
Even when the payments are characterized as voluntary, the
physician is using the power and influence of his position with
patients to apply subtle pressure to make a contribution. Patients might worry that the physician will be angry if they
don't contribute. They also might worry that such a contribution is a test of loyalty, or that it will be used against them if
they suffer from physician negligence.5 4
The AMA has not articulated ethical guidelines related to Surcharges that could potentially place a patient's concerns at ease;
however, the AMA's existing ethical policy does provide that physicians have an obligation to support access to medical care.55
Specifically, when a co-payment is a barrier to needed care due to
financial hardship, physicians should forgive or waive the co-

52. See REPORT, supra note 22 at 2 In. 39-41.
53. See generally, RUTH PURTILO, HEALTH PROFESSIONAL AND PATIENT INTERACTION,
(W.B. Saunders Company 1990); PHILIP HOPKINS, PATIENT-CENTERED MEDICINE, (The
Balint Society and Regional Doctor Publications Ltd. 1972); RICHARD C. BATES, THE FINE
ART OF UNDERSTANDING PATIENTS, (Medical Economics Book Division, Inc. 1968); ERIC J.
CASSELL, TALKING WITH PATIENTS, (The MIT Press 1985); GLIN BENNET, PATIENTS AND
THEIR DOCTORS, (Cassell Ltd. 1979).
54. See Weiss, supra note 50.
55. See REPORT, supra note 22 at 3 In. 16-18. (citing Principle IX of the AMA Principles
of Medical Ethics). Id.
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6 By analogy, physicians should not impose Surcharges
payment."
if it would constitute a barrier to needed care. Conversely, in fulfilling their obligation to support access, physicians are not expected to compromise the economic viability of their practice. As a
result, prior to applying Surcharges, a physician must carefully
In many instances, this
weigh personal and patient interests.
cost-benefit analysis will inherently place a strain on the physician-patient relationship, and therefore it must be implemented
objectively.
Implementation of Liability Surcharges could also create a significant problem for physicians. Given the legal restrictions on
Surcharges for both privately and publicly insured patients, physicians may find a relatively small pool of patients that remain
eligible for a surcharge. 8 Eligible patients should be promptly
informed of any surcharge "in order to preclude any argument
that the physician is charging above . . . contracted rates or fee
schedules for covered services."59 The notice should be given in
advance, and should contain a detailed description of the surcharge, the reasoning behind it, and a disclaimer that the patient's decision to pay the surcharge will not affect the physicianpatient relationship or quality of care.6" The implementation of
Liability Surcharges also involves multiple logistical decisions,
including whether the surcharge should be assessed annually,
quarterly, or per visit, and what a reasonable surcharge is."

E.

Viable Alternative Solutions to Third-PartyPayment

In some instances, physicians have placed the legal, ethical, and
logistical issues related to Surcharges to the side, by forming a
"concierge-style" practice that caps the number of patients per
physician for an annual non-third-party fee. Mark R. Wheeler, an
internist in Louisville, decided to change his practice to a concierge-style practice, which capped his number of patients at 300, in
return for a $4000 annual fee or $6000 per couple.6 2 In return,
56. Id. at In. 19-23 (discussing AMA Opinion E-6.12).
57. Id.
58. Id. at In. 35-37.
59. Id. at In. 39-41.
60. See REPORT, supranote 22 at 3 In.45-48.
61. Id. at In. 43-45.
62. Wayne J. Gugliemlmo, Medical Economics, How to Set up a Concierge Practice,
(August 2003), available at http://www.medicaleconomics.com/memag/article/articleDetail.
jsp?id=112475.
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patients in Wheeler's practice receive "24/7 access, reduced inoffice waiting time, house calls, an enhanced yearly health exam,
and other gold-plated services not generally covered by insurers. "
According to Wheeler, "[W]e don't claim to be practicing better
medicine, but the fact that we can spend more time with our patients means they're going to get better care."' In most instances,
physicians who form a concierge-style practice will not benefit
immediately, at least not financially, due to the time it takes to
develop a patient base. This inevitable fact, however, has not
stopped physicians from attempting to reform the structure of
their practices, due to other personal and professional benefits.
According to Richard S. Goldman, a Massachusetts internist, the
immediate reward of being able to spend time with patients, in
some instances forty-five minutes to an hour, sustains him.65
lV. CONCLUSION

The presence of the doctor is the beginning of the cure.
- Proverb
The available literature on Surcharges is relatively nonexistent;
however, the necessity of Surcharges is apparent. The necessity
stems from a declining payment environment, as well as explosive
increases in malpractice insurance premiums, which are paralyzing physicians across the nation. While physicians have long provided many services for free, the current nature of the health care
payment system is forcing physicians to change the way that they
practice medicine, and for many, this change will be anything but
positive. Physicians across the United States have not been supplied with an adequate remedy for the Liability Crisis, and, subsequently, they will have to continue to transform themselves into
business savvy entrepreneurs. The business of medicine likely is
not a part of the steadfast expectations of most patients, and as a
result, there will be an initial physician-patient disconnect. In

63. Id.
64. Id.
65. Id.
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time, however, with increased patient understanding, this relatively novel cost-solution will be accepted.
Justin J. Landfair*

* The author is grateful for the insightful ideas, comments, and collective experiences of
Roy J. Landfair, M.D., Professor Victor W. Weedn, M.D., J.D., and Angela Y. Song, M.D.,
M.P.H., which helped shape this comment.

